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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MORRI SON, Judge: In a notice dated Septenber 12, 2008,
respondent (the I'RS) determ ned a deficiency of $5,612 in the
federal inconme tax of petitioner, Anthony D. QOgl esby, for tax
year 2005. The IRS also determ ned that Ogl esby was liable for a
$100 addition to tax and a $1,122.40 penalty. At issue is

whet her gl esby is entitled to certain deductions, whether he had
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unreported inconme, and whether he is liable for an addition to
tax under section 6651(a)(1) and a penalty under section 6662.1
FI NDI NGS OF FACT

The parties stipulated some facts; those facts are so found.

In 2005 (gl esby was an “operating engineer”, which is a type
of heavy-equi pnent operator. He was a nenber of the
I nternational Union of Qperating Engineers, which served as a
sort of enploynent agency. Conpanies that needed operating
engi neers woul d contact the union, which would di spatch nenbers,
such as Qgl esby, to the conpanies. Wen union nenbers conpl et ed
their jobs, the process repeated. In 2005 gl esby operated
equi pnent for three different conpanies and paid uni on dues of
$2, 869. 77.

The union required its nmenbers to provide their own
transportation. Oglesby owned an |Isuzu Rodeo, which he used for
t hat purpose. The Rodeo was the only vehicle he owned, and it
al so served as a personal vehicle.

Besi des being an operating engi neer, Ogl esby was a | andl ord.
He owned a two-unit rental property in Chicago, which he sold in
February 2005. As a condition of closing the sale, the buyer

required himto nake certain repairs. gl esby paid a contractor

1AIl section references are to the Internal Revenue Code, as
anmended, effective during the year at issue. Rule references are
to the Tax Court Rules of Practice and Procedure unl ess ot herw se
i ndi cat ed.
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to make those repairs, which consisted of replacing tile, tubs,
si nks, faucets, showers, toilets, baseboards, cabinets,
countertops, and kitchen flooring.

Two ot her anpbunts in 2005 are relevant here. First, Qgl esby
recei ved $3, 620 of unenpl oynent conpensation for parts of 2005.
Second, he settled a debt to General Mdtors Acceptance
Corporation for $1,659 | ess than he owed.

On June 27, 2007, gl esby filed his 2005 tax return on Form
1040, U.S. Individual Inconme Tax Return. He clained a $4, 150
deduction for repairs to the rental property and clai ned $23, 809
in various deductions on Schedule A Item zed Deductions. He
reported no incone fromcancellation of debt, reported no incone
from unenpl oynent conpensation, and reported a $9, 876 | oss from
selling the rental property. He reported a total tax of $8,954.

The IRS nail ed Ogl esby a notice of deficiency dated
Septenber 12, 2008. The IRS determ ned that he was not entitled
to a deduction for the repair expenses and that he was not
entitled to $11,928 of the Schedul e A deductions. The IRS
determ ned that he nust include the unenpl oynent conpensation and
the gain fromthe partial cancellation of his debt to Genera
Mot ors Acceptance Corporation in gross inconme. Finally, the IRS
determ ned that he was liable for an addition to tax of $100
under section 6651(a)(1) and a penalty of $1,122.40 under section

6662. (gl esby di sputes those determ nations.



OPI NI ON

Evi dentiary | ssues

A. Exhibits 5-P and 6-P Are Admi ssi ble Under the Busi ness
Recor ds Excepti on

The I RS objects to Exhibits 5-P and 6-P, which purport to be
i nvoi ces issued by Al WIIlians Mii ntenance & Home | nprovenent (Al
Wl lians Maintenance) for the repairs to the rental property.

The exhibits purport to show that Al WIIlians Mintenance billed
gl esby for the services and that Ogl esby paid the bills. The
| RS rai ses two objections.

First, the IRS objects that Ogl esby did not authenticate the
docunents. A document is authentic if it is what its proponent
clains it to be. The docunent’s proponent nust produce evi dence
sufficient to support a finding that the docunent is authentic.
Fed. R Evid. 901(a). For exanple, a witness with know edge can
testify that the docunent is what its proponent clains it to be.
Fed. R Evid. 901(b)(1). glesby, a witness with know edge, gave
credi ble testinony that Exhibits 5-P and 6-P are the receipts he
received fromAl WIIlians Miintenance. He further testified that
the receipts correctly reflected the services he received and the
amounts and dates of paynment.2? gl esby has nore than satisfied

the test for admtting the docunents. See United States v.

2yl eshy also testified regarding sone inconsistencies on
the receipts regarding paynent. See infra part I1.A 1.
(di scussi ng i nconsi stencies).
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Saf avian, 435 F. Supp. 2d 36, 38 (D.D.C. 2006) (“The Court need
not find that the evidence is necessarily what the proponent
clainms, but only that there is sufficient evidence that [a] jury
ultimately mght do so.”). The authentication objection wll be
overrul ed.

Second, the IRS objects that the docunents are hearsay.

Its objection is that the docunents are not business records
because (gl esby has not shown by the testinony of an enpl oyee of
Al WIllians Maintenance that the docunents are business records
of that conpany.

CGenerally, hearsay is a statenent that was not nade by the
declarant while testifying at trial and that is offered into
evidence to prove the truth of the matter asserted. Fed. R
Evid. 801(c). The term*“statenent” includes witten assertions.
Fed. R Evid. 801(a)(l). Hearsay is not adm ssible unless an
exception to the hearsay rule permts the statenent to be
admtted. See Fed. R Evid. 802, 803, 804, 807.

The recei pts marked as Exhibits 5-P and 6-P are hearsay.
gl esby offered theminto evidence to prove the truth of the
matters asserted--that Al WIIlianms M ntenance perforned the
services and that Ogl esby paid for those services. They are thus
i nadm ssi bl e unl ess one of the exceptions to the hearsay rule

applies. Fed. R Evid. 802.
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One exception to the hearsay rule is the so-call ed business
records exception. A docunment is a business record if it is a
record “in any form of acts, events, conditions, opinions, or
di agnoses, nmade at or near the time by, or frominformation
transmtted by, a person wth knowl edge”. Fed. R Evid. 803(6).
To be adm ssible, the business record nmust be “kept in the course
of a regularly conducted business activity”, and it nust be “the
regul ar practice of that business activity” to nake the record.
Id.

It is true that Ogl esby did not show that the receipts were
t he busi ness records of Al WIlianms Miintenance. That is, he did
not show that Al WIIlianms Mintenance made the recei pts near the
tinme of the events they described, that the receipts were kept in
the course of business by Al WIIlians M ntenance, and that the
recei pts were the type of docunents regularly nade by Al WIIlians
Mai nt enance. This, however, is irrelevant. gl esby showed by
his own testinony that the receipts satisfied these requirenents
as his own business records. The receipts were incorporated into
the records of his rental business and relied upon in the

operation of that business. See United States v. Jakobetz, 955

F.2d 786, 800 (2d G r. 1992) (holding that a toll receipt
i ncorporated into a conpany’s records qualified as a business
record, even though the receipt’s custodian had no know edge of

its preparation, because the receipt had been enbedded in the
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conpany’s business records). It was therefore unnecessary for
gl esby to call a witness fromA WIIlians Maintenance to build

the foundation for the receipts. See United States v.

Adef ehinti, 510 F.3d 319, 325 (D.C. G r. 2007); Thanongsinh v.

Bd. of Educ., 462 F.3d 762, 777 (7th Cr. 2006); United States v.

Wllianms, 205 F.3d 23, 34-35 (2d Cr. 2000). Thus the IRS s
objection that Ogl esby failed to have a witness fromA WIlIlians
mai nt enance testify about the receipts wll be overrul ed.

B. We W1l Not Consider Docunents Attached to QOgl eshy’'s
Bri ef Because They Are Not in Evidence.

gl esby attached a | arge nunber of docunents to his brief
that he did not offer into evidence.® Docunents attached to a
party’s brief are not evidence. Rule 143(c). And we wll not

consider them See Godwin v. Conm ssioner, T.C. Mnob. 2003-289,

affd. 132 Fed. Appx. 785 (11th G r. 2005).

1. Deficiency in Tax

The following issues are in dispute: (i) whether Qgl esby is
entitled to a $4, 150 deduction for repair expenses (we find that
he is not and that the $4, 150 should instead be added to his
basis in the rental property), (ii) whether Oglesby is entitled
to $11, 928 of disputed Schedul e A deductions (we find that he is

entitled to a deduction of $2,869.77 and that the IRS properly

At trial the Court instructed Oyl esby that we could not
consi der docunents not in the record unless we granted a notion
to reopen the record. gl esby made no such notion and gave no
reasons for granting such a notion.
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di sal |l oned t he remai ni ng $9, 058.23), (iii) whether Oyl esby nust
i nclude $1,659 fromthe cancellation of debt in gross inconme (we
find that he nmust), and (iv) whether QOgl esby nmust include $3, 620
of unenpl oynent conpensation in gross incone (we find that he
nmust) .

A Deduct i ons

Ceneral ly, a taxpayer nust prove that the determ nations in
the notice of deficiency are wong. Rule 142(a)(1); Welch v.
Hel vering, 290 U. S. 111, 115 (1933).

1. Schedul e E Expenses--The I RS Properly Disall owed
Qgl esby’s d ai med Repair Expense Deducti ons.

The I RS determ ned that Ogl esby was not entitled to a
deduction of $4, 150 for repair expenses. As we explain below we
uphold the RS s determ nation that he is not entitled to a
deduction under section 162 for the $4,150 but hold that the
$4,150 is properly included in his basis in the rental property.
Thus gl esby’s loss fromthe sale of the rental property--which
he reported as $9, 876--should be increased to $14, 026.

A taxpayer nust maintain records sufficient to enable the
RS to determ ne the taxpayer’s correct tax liability. Sec.
6001; sec. 1.6001-1(a), Incone Tax Regs. To substantiate the
deductions, gl esby offered his own testinony and Exhibits 3-P,
4-P, 5-P, and 6-P. Exhibits 5-P and 6-P, which are invoices that
show the billing and paynent for the repairs, have unexpl ai ned

i nconsi stencies. For exanple, Exhibit 5-P is dated before
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Exhibit 6-P, yet the invoice nunber on Exhibit 5-P (05-0G.918) is
hi gher than the invoice nunber on Exhibit 6-P (05-0&.205). The
docunents have two inconsistencies regarding paynent. First,
both i nvoi ces show the paynent nethod as “Check”, but gl eshy
testified that he paid cash. Second, Exhibit 6-P has a smal
i nconsi stency in what it shows as the anount Qgl esby pai d.

Exhibit 6-P is an invoice dated February 17, 2005. It shows the

billing and paynment history for sone of the repairs to the rental
property. It lists the follow ng events and anounts:

. “IbJilling for services rendered” for $6,197.32;

. “Il]ess down paynment on 07-Jan.-05" of $3,500;

. “[ p] aynment received on 10-Feb.-05" of $1,500; and

. “[ p] aynment received on 17-Feb.-05" of $1,197.32.
Bel ow these itens, it lists a “total” of “$0.00". A total of

zero is consistent with the parts of the invoices just described,
whi ch show that Ogl esby was billed for $6,197.32 and that he nmade
paynments totaling $6,197.32 (i.e., $6,197.32 - $3,500 - $1,500 -
$1,197.32 = 0). But in a box marked “Amount paid”, the invoice
states that the amount paid is only $2,697.32 as of February 17,
2005, which is the date of the invoice. The $2,697.32 it lists
as the “Amount paid’ is the sumof the February 10 and 17
paynments wi t hout including the January 7 downpaynment. QOgl eshy
did not explain the inconsistencies other than to say that they

were errors, but he testified that he indeed paid all four
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anounts (i.e., a total of $6,197.32) and that he paid those
amounts in cash

We find Ogl esby’s testinony to be credible. Although the
docunents have inconsistencies as to the nethod and anounts of
paynment, the inconsistencies are small: both could be sinple
entry errors. Oglesby's credible testinmony conbined with the
docunents is sufficient to show that he did indeed pay $6,197. 32
for the repairs described by Exhibit 6-P and $1,490 for the
repairs described by Exhibit 5-P.% But, as we explain below, he
is not entitled to a deduction under section 162 because the
expenditures are capital expenditures.

Section 162(a) allows a deduction for the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. |Incidental repairs to property
can be deducti bl e under section 162(a) if the repairs (i) keep
the property in an ordinarily efficient operating condition and
(1i) do not appreciably prolong its life or materially add to its
value. Sec. 1.162-4, Incone Tax Regs. Expenditures for repairs
t hat appreciably prolong the property’s life or materially add to
its value are capital expenditures and are not imedi ately

deductible. See sec. 263(a)(1l); sec. 1.263(a)-1(b), Inconme Tax

“On his return Oyl esby did not claima deduction for the
full anmpount that he paid--he clainmed a deduction of only $4, 150.
In court QOglesby did not assert that he is entitled to a
deduction for nore. W address only the tax consequences of the
$4, 150 for which he clained a deducti on.
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Regs. Cenerally, a taxpayer nust add a capital expenditure to
basis. Sec. 1.263(a)-1(b), Income Tax Regs. And a taxpayer’s
cost recovery of capital expenditures, if allowable, wll
generally conme over tine through deductions for anortization or
depreciation. See, e.g., secs. 167, 168, and 169. Oherw se a
t axpayer recovers the cost of capital expenditures through

i ncreased basi s when di sposing of the property. See sec. 1001
(defining gain on the sale of property as the excess of the
anount realized over the adjusted basis); sec. 1011 (giving
general rule that the adjusted basis is basis under section 1012
as adjusted by section 1016); sec. 1012 (defining basis as the
cost of property); sec. 1016(a)(1) (increasing basis by

expendi tures properly chargeable to capital).

The invoi ces that Ogl esby provi ded describe the repairs as
the replacenment of tile, tubs, sinks, faucets, showers, toilets,
baseboards, cabi nets, countertops, and kitchen flooring. The
regul ati ons under section 162(a) state that repairs “in the
nature of replacenents, to the extent that they arrest
deterioration and appreciably prolong the Iife of the property,
shall * * * be capitalized and depreciated in accordance with
section 167". Sec. 1.162-4, Inconme Tax Regs. W believe that
the repairs at issue, which involved the repl acenent--not
repair--of a |large nunber of itenms, not only appreciably

prol onged the life of the property, but materially added to its
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val ue. See, e.g., Jacobson v. Comm ssioner, T.C Menp. 1983-719

(al l owi ng deduction for the cost of various repairs to rental
property but requiring capitalization of the cost of installing
new cabi net doors and countertops in the kitchen of one unit).
gl esby--who has the burden of proof--has not given evidence that
the expenditures were for “incidental repairs” rather than

substantial renovations. See, e.g., Bennett v. Conmm Ssioner,

T.C. Meno. 2010-114. And we therefore find that the costs were
capital expenditures, not imedi ately deductibl e expenses.

We uphold the RS s determ nation that Ogl esby is not
entitled to a deduction under section 162 but find that the
$4,150 is properly included in his basis in the rental property.
See sec. 1016(a)(1l). Because (gl esby sold the rental property
for a tax |l oss during 2005, we hold that his | oss should be
i ncreased by $4, 150, the anmount for which he clained a deduction.

2. Schedul e A Item zed Deducti ons

The I RS determ ned that Ogl esby was not entitled to various
item zed deductions totaling $11,928. As we explain bel ow,
gl eshy is entitled to a deduction of $2,869.77 for union dues
pai d, and we uphold the IRS s determ nation disallow ng the
remai ni ng $9, 058. 23 of Schedul e A deducti ons.

a. Oyl esby Is Entitled to a Deducti on of
$2,869. 77 for Uni on Dues.

The parties stipulated that Ogl esby substantiated a

deduction of $2,869.77 for union dues. Dues and other paynents
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to | abor unions are deductible if they otherw se satisfy the
regul ati ons under section 162. Sec. 1.162-15(c), |ncone Tax
Regs. We therefore find that Ogl esby was entitled to a deduction
of $2,869.77.

b. The I RS Properly Disall owed the O her
Schedul e A Deducti ons.

The I RS disall owed gl esby’s deductions for vehicle m | eage.
No deduction is allowed under section 162 for travel expenses
unl ess the taxpayer satisfies the substantiation requirenments of
section 274(d). Sec. 274(d)(1); sec. 1.274-5T(b)(1), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985). To do so,
t he taxpayer nust substantiate the amount of the expense and the
time, place, and business purpose of the travel. Sec. 274(d).°
The substantiation nust take the formof either (i) adequate
records or (ii) other sufficient evidence corroborating the
t axpayer’s own statenment. 1d.

gl esby used his |Isuzu Rodeo for travel to and fromjob
| ocations. But he did not keep a contenporaneous m | eage | og.
And he did not offer any other evidence to establish the nunber

of mles traveled or the date, place, and busi ness purposes of

5Sec. 274(d) does not apply to qualified nonpersonal use
vehicles. A qualified nonpersonal use vehicle is a vehicle,
whi ch “by reason of its nature, is not likely to be used nore
than a de mnims anount for personal purposes.” Sec. 274(i);
see also sec. 1.274-5T(k)(2)(ii), Tenporary Inconme Tax Regs., 50
Fed. Reg. 46033 (Nov. 6, 1985) (listing exanples). Oglesby’'s
vehicle--an SUV--is not a qualified nonpersonal use vehicle.
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the travel. Because he offered no evidence to satisfy section
274(d), we uphold the IRS s determ nation that he is not entitled
to the m | eage deducti on.

gl esby offered no testinony or evidence about any ot her
deducti ons.

W find that Oglesby is entitled to a deduction of $2,869.77
for union dues paid, and we uphold the IRS s determ nation
di sal | owi ng the remai ni ng $9, 058. 23 of Schedul e A deducti ons.

B. Unreported I ncone--The I RS Properly Determ ned That
Qgl esby Failed To Report $5,279 of |ncone.

1. Qgl esby Failed To Report $1,659 of Cancell ation of
Debt | ncone.

Gross incone includes all incone from whatever source
derived. Sec. 61(a). Goss incone generally includes discharge
of debt.® Sec. 61(a)(12). A discharge of debt for these
pur poses includes situations where a taxpayer satisfies an
obligation for less than its face value. See Warbus v.

Commi ssioner, 110 T.C. 279, 284 (1998); see also sec. 1.61-12(a),

| ncome Tax Regs.
gl esby testified that, in 2005, he settled a debt to

General Mdtors Acceptance Corporation by paying $1,659 | ess than

6Sec. 108(a) excludes certain discharges of debt from gross
i ncone. For exanple, sec. 108(a)(1l)(A) excludes discharges in a
title 11 case and sec. 108(a)(1)(B) excludes discharges occurring
when the taxpayer is insolvent. Oglesby has not alleged--and the
record does not show-that sec. 108(a) excludes his discharge of
debt from gross incone.
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he owed. He did not report the $1,659 on his return. W
therefore uphold the RS s determ nation that Ogl esby failed to
report $1,659 of gross income fromthe cancellation of debt.

2. gl esby Failed To Report $3,620 of | nconme From
Unenpl oynent Conpensati on.

I n 2005 Qgl esby received $3, 620 i n unenpl oynent
conpensation, which he did not report on his tax return. G oss
i ncone includes unenpl oynent conpensation. Sec. 85(a). Section
85(b) defines unenpl oynent conpensati on as “any anount received
under a law of the United States or of a State which is in the
nature of unenpl oynent conpensation.” The parties do not dispute
that the $3,620 gl esby received is unenpl oynment conpensati on
wi thin the neaning of section 85(b). W therefore uphold the
| RS's determ nation that Ogl esby failed to report $3,620 of
i ncone from unenpl oynent conpensati on.

[11. Additions to Tax and Penalties

The I RS has the burden of produci ng evidence that taxpayers
are liable for additions to tax and penalties. Sec. 7491(c).
The IRS satisfies its burden by producing “sufficient evidence
indicating that it is appropriate to inpose the rel evant

penalty.” Higbee v. Conmm ssioner, 116 T.C. 438, 446 (2001).

Once the IRS satisfies its burden of production, taxpayers have
t he burden of persuading the fact finder that they are not |iable

for additions or penalties. 1d. at 446-447.
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The I RS determ ned that Ogl esby was liable for additions to
tax of $100 under section 6651(a)(1l) and a penalty of $1,122.40
under section 6662.

A. Addition to Tax Under Section 6651(a)(1)

When a taxpayer is late in filing a return, section
6651(a) (1) inposes an addition to tax unless the taxpayer had a
reasonabl e cause for failing to file on time. For each nonth the
taxpayer is late, the addition is 5 percent of the tax due,’ up
to 25 percent. Sec. 6651(a)(l). If a returnis nore than 60
days late, the m nimum addition under section 6651(a)(1) is the
| esser of $100 or the tax due. Sec. 6651(a).

The IRS has net its burden of production for inposing the
addition to tax under section 6651(a)(1). Qglesby filed his 2005
federal income tax return on June 27, 2007, nore than a year
| ate.

gl esby did not prove that he is exenpt fromthe addition to
tax. The section 6651(a)(1l) addition to tax does not apply if
t he taxpayer shows that the failure to tinely file was due to
reasonabl e cause and not due to willful neglect. Sec.

6651(a)(1); sec. 301.6651-1(c), Proced. & Adm n. Regs. But

'For sec. 6651(a)(1), the tax due is “the anpbunt of tax
required to be shown on the return * * * reduced by the amount of
any part of the tax which is paid on or before the date
prescribed for paynent of the tax and by the anobunt of any credit
agai nst the tax which nmay be clained on the return”. Sec.
6651(b)(1); see also sec. 301.6651-1(d), Proced. & Adm n. Regs.



-17-
gl esby did not adduce evidence that the reasonabl e cause
exception applies. He testified that nothing stopped himfrom
filing his 2005 tax return on tine, and he offered no other cause
for the del ay.

We therefore uphold the RS s determ nation that Ogl esby was
liable for an addition to tax under section 6651(a)(1l). Because
t he exact amount required to be shown on the return wll depend
on the results of the Rule 155 conputation, the addition to tax
under section 6651(a)(1l) will depend on the results of that
conput at i on.

B. Penalty Under Section 6662

Section 6662 inposes a penalty equal to 20 percent of the
part of an underpaynent attributable to either (i) negligence or
di sregard of rules or regulations or (ii) a substanti al
understatenent of income tax. Sec. 6662(a) and (b)(1) and (2).
The I RS determ ned that Ogl esby was liable for the section 6662
penalty for negligence, or alternatively, substanti al
under st atenment of incone tax.

1. Neqgl i gence

The I RS has produced sufficient evidence that it is
appropriate to i npose the section 6662 penalty on parts of the
under paynent because those parts are attributable to negligence.

Negl i gence, for section 6662 purposes, is the |ack of due

care or the failure to do what a reasonably prudent person woul d
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do under |ike circunstances. Hof stetter v. Comm ssioner, 98 T.C.

695, 704 (1992); Neely v. Conmm ssioner, 85 T.C. 934, 947 (1985).

And negligence includes “any failure to make a reasonabl e attenpt
to conply with the provisions of the internal revenue | aws”.
Sec. 1.6662-3(b)(1), Incone Tax Regs.; see also sec. 6662(c).

a. Under paynent Attributable to Repair Expense
Deduct i ons

The I RS has denonstrated that Ogl esby inproperly clained a
deduction of $4,150 for the cost of the repairs to the rental
property. But it has presented no evidence that QOgl eshby’s
reporting was attributable to negligence as opposed to a
reasonabl e and honest m sunderstanding that the costs of the
repairs should be deducted rather than capitalized. Thus the
portion of the underpaynent that resulted from QOgl esby’s
i mproperly claimng a deduction of $4,150 for repair costs is not
attributable to negligence.

b. Under paynent Attri butable to Various Schedul e
A Deducti ons

The I RS properly disallowed $9, 058. 23 of Ogl esby’s Schedul e
A deductions. See supra part Il1.A 2. Negligence includes
failing to keep adequate books and records or failing to properly
substantiate itens. Sec. 1.6662-3(b)(1), Incone Tax Regs. The
| RS has shown that Ogl esby did not keep adequate books and
records and did not properly substantiate the $9, 058. 23 of

deductions that we have disallowed. 1In fact, Oglesby failed to
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produce records to substantiate any of the Schedul e A deducti ons
di sallowed by this Court. Thus the IRS has provided sufficient
evidence that it is appropriate to inpose the negligence penalty
on the part of the underpaynent attributable to the $9, 058. 23 of
Schedul e A deductions properly disallowed by the IRS.

C. Under paynent Attributable to Failing To
Report | ncone

The I RS properly determ ned that Ogl esby failed to report
i nconme fromcancellation of debt and unenpl oynent conpensati on.
In testifying, Oglesby offered no explanation for his failure to
report the income. The IRS has provided sufficient evidence that
it is appropriate to inpose the negligence penalty on the part of
t he under paynent attributable to the unreported incone.

2. Subst anti al Under st at enent

Section 6662(d) defines “substantial understatenent”.
CGenerally, an “understatenent” is the excess of tax required to
be shown on the return over the tax shown on the return. Sec.
6662(d)(2)(A); sec. 1.6662-4(b)(2), Incone Tax Regs. An
understatenent is substantial if it exceeds $5,000 and it exceeds
10 percent of the tax required to be shown on the return. Sec.
6662(d) (1) (A); sec. 1.6662-4(b)(1), Incone Tax Regs.

The exact anount of QOgl esby’s understatenent will depend on
the results of the Rule 155 conputation. To the extent his
under st atement was substantial, the I RS has provided sufficient

evidence that it is appropriate to inpose the substanti al
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under st atenent penalty. See, e.g., Jarnman v. Conm ssioner, T.C.

Meno. 2010-285; Prince v. Conm ssioner, T.C. Menp. 2003-247.

3. Excepti ons

There are several exceptions to the section 6662 penalty. A
position with a reasonable basis is not due to negligence. Sec.
1.6662-3(b)(1), Incone Tax Regs. Also, no penalty is inposed on
a part of the underpaynent if the taxpayer (i) had a reasonabl e
cause for and (ii) acted in good faith regarding that part of the
under paynent. See sec. 6664(c)(1); sec. 1.6664-4(a), |ncone Tax
Regs. Regarding the substantial understatenment conponent of the
penalty, if (i) there is substantial authority for the taxpayer’s
treatnent of an itemon the return or (ii) there is a reasonabl e
basis for the tax treatnent of an itemand the relevant facts
affecting that itenmis tax treatnment are adequately disclosed in
the return or in a statenent attached to the return, the tax
attributable to the itemis not included in the understatenent.
Sec. 6662(d)(2)(B)

The taxpayer bears the burdens of both production and proof
as to whether an exception to the penalty applies. See Hi gbee v.

Comm ssioner, 116 T.C. at 446 (stating that the IRS “need not

i ntroduce evidence regardi ng reasonabl e cause, substanti al
authority, or simlar provisions”).
gl esby did not show by a preponderance of the evidence that

the parts of the underpaynent resulting fromhis failure to
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report inconme and his failure to substantiate deducti ons were not
attributable to negligence. And (gl esby has not shown that any
penal ty exception applies to any part of the underpaynment. He
of fered no reason for failing to report inconme, he did not
explain his failure to substanti ate deductions, and he offered no
reason for deducting rather than capitalizing the repair
expendi t ur es.

We therefore uphold the IRS s determination that the
follow ng parts of Ogl esby’s underpaynent are attributable to
negligence: (i) the part attributable to the $9, 058. 23 of
di sal | oned Schedule A item zed deductions, (ii) the part
attributable to the $3,620 of unreported i ncone from unenpl oynent
conpensation, and (iii) the part attributable to the $1, 659 of
unreported inconme fromthe cancellation of debt. And to the
extent the results of the Rule 155 conputation show that his
under st atenent was substantial, we will uphold the IRS s
determ nation that Ogl esby’s underpaynent is attributable to a
substanti al understatenent of incone tax.

V. Sunmary

We find (i) that Oglesby is entitled to a deduction of
$2,869. 77 for paynent of union dues; (ii) that Ogl esby is not
entitled to a deduction under section 162 for the $4, 150 for
whi ch he clained a repair expense deduction; (iii) that the

$4,150 is properly included in Ogl esby’s basis in the rental
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property; (iv) that the IRS properly disallowed $9, 058. 23 of
Schedul e A item zed deductions; and (v) that the IRS properly
determ ned that Ogl esby had i ncone of $3,620 from unenpl oynent
conpensati on and $1,659 from cancel |l ati on of debt.

As to penalties and additions to tax, we uphold the IRS s
determ nation that Oglesby is liable for an addition to tax under
section 6651(a)(1l). And we uphold the IRS s determ nation that
gl esby is liable for the section 6662 penalty on the foll ow ng
parts of the underpaynent, which are attributable to negligence:
(i) the part attributable to the $9,058.23 of disallowed Schedul e
A item zed deductions, (ii) the part attributable to the $3, 620
of unreported income from unenpl oynent conpensation, and (iii)
the part attributable to the $1,659 of unreported incone fromthe
cancel lation of debt. Alternatively, to the extent the
under st atenment was substantial, we uphold the IRS s determ nation
that Oglesby is liable for the section 6662 penalty on the entire
under paynent .

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




